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Abstract:

This research paper argues that the international law developed over the
centuries to abolish human exploitation through different legislation by
imposing major penalties on the wrong-doers, even then the exploiters
devise new avenues to exploit their fellow beings. In the past, trafficking
in persons was a legalized profession with the name of black slave trade
where black people were captured and sold by the Britishers. The same
was the case of white slave trade where the white women were used in
the sex industry. Both the trades were committed with the approved
regulations of the state. The victims were treated as chattel like any other
commodity called the slaves. However, with the development of
civilizations and societies, both the trades were abolished through the
abolitionist movements, for which the respective legislations were
enacted. But such immoral act remained active even in the modern
period with new face called the trafficking in persons where although the
victims are not held in ownership relations, but they are exploited in the
labor and sex industry.
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I. Introduction

Since the primitive period, trafficking in persons was part of human civilization.
The powerful nomadic tribes used to raid and capture the weaker tribes for exploitative
labor. With the passage of time, those nomadic tribes turned into civilizations; geography
of the world was demarcated into different societies and states were established, but
exploitation of weaker people did not come to an end even in the modern civilizations.
Tribes converted themselves into societies but nature of human beings not changed.
Exploitation of weaker and vulnerable people is the issue unanswered even in the
contemporary period.

Globally estimated numbers of trafficked persons are in billions (UNODC, 2018).

It is the third most gainful prohibited business in the world after drugs and arms trafficking.
Labor trafficking is the older form of trafficking but sex trafficking has gained more
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attention in the modern period (Jenny Quy Ton, 2015). The international community made
utmost efforts to eradicate this crime for which multiple treaties were concluded. These
treaties have become standards for countries to enact their national laws in light of the same
to enable them to compete the world in the fight against human trafficking (Noer Indriati,
2018). International law on human trafficking developed in an effective way gradually, but
not steadily. The related issues such as slavery, slavery like practices, forced labor, human
smuggling were abolished by the international law as and when they violated the human
dignity. In the beginning of 21% century, the transnational organized crimes were given
attention. One of them was the human trafficking, so it was calculated in terms of such
crimes. The Palermo Convention and Protocol are the result of long standing history of
human trafficking. Various countries were obligated to adopt the standards contained in all
such treaties (UNODC, 2020). The effective international legal regime on the subject is the
result of efforts made by the UN and its specialized agency, ILO (Jean Allain, 2013). The
most powerful and recent instruments of international law to set the way to define,
prosecute and prevent the human trafficking are UN Convention against Transnational
Organized Cirme and its two Protocols i.e. the United Nations Protocol to Prevent,
Suppress, and Punish Trafficking in Persons, Especially Women and Children, and the
United Nations Protocol against the Smuggling of Migrants by Land, Sea, and Air(Federico
Lenzerini, 2009). All these treaties set the groundwork for the contemporary conventions
and efforts to combat human trafficking (Valentina Malino, 2018). However, the
compliance of these standards is the most challenging task. The states are required to
submit regular reports for their level of compliance, once the treaty is signed and ratified.
So the efforts of international law to combat human trafficking cannot be neglected but still
it needs reforms in this regard because the crime is still rampant.

I1. Legal Historical Analysis

Historically, to abridge travelling distance from one region to other of the world,
water routes were considered best courses because the world was not too advanced in
technology to use aerial or terrestrial routes to reach destinations. Various voyages were
set inand new areas of the world were discovered. Trade contacts were established between
the states. When the sea crew reached the weaker states, an idea scratched in their minds
to capture their people for exploitative labor for their own states. This inclined the scheme
of Atlantic slave trade which involved the shipping of enslaved people and then their sale
out by slave traders. Vast majority of those enslaved people were Africans from Central
and Western Africa who were transported to America (Carolyn A. Brown and Paul E.
Lovejoy, 2010). So, history saw the first Atlantic slave trade of the black people which is
commonly known as the black slave trade i.e. enslavement of African people for
exploitative labor. Similarly, the issue of white slavery in Europe and the United States
emerged in the 19" century i.e. enslavement of white women for exploitative sexual work
wherein the European females were procured by the non-Europeans with the objective of
sexual exploitation. At early 20" century, the number of white women engaged in sex work
increased; females from the United States and Western Europe were trafficked and toiled
as whores in the Middle East, Asia and South America.

I11. Start of International Law to Abolish Slave Trades

Black slave trade was abolished being first issue of mankind. The Britishers used
to treat the Africans as nothing but articles of trade which fact can be corroborated in the
Charter of the then newly set up trading company ‘The Royal African Company’ in 1672.
The Charter of the Company approved it a marketplace to trade in any redwood, Negroes,
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elephants’ teeth, guinea grains, hides, wax, slaves, and other commodities(Lisa Karee
Parker, 2006 & David Richardson, 1986).The economy of United Kingdom was
flourishing due to the cheap labor of slaves; slave trade and slavery were considered as
legal and essential. The UK wanted to establish monopoly on the trade; hence, a series of
English Laws were enacted with respect to Atlantic trade, intituled, Navigation Acts of
1651, 1660 and 1663. These Acts were designed to regulate colonial trade, based on strict,
monopolistic and mercantilist principles. It was agreed in the said Acts that only the
English vessels would carry away all the goods for trade. As the Negroes were considered
as items of trade; hence, the Navigation Acts indirectly made it legal to trade in trafficking
of slaves. This fact was confirmed in 1677 when the English Solicitor-General, in an appeal
on the issue of Negroes as goods, declared explicitly that Negroes ought to be esteemed
goods and commodities within the Acts of Trade and Navigation(W. Noel Sainsbury and
J.W. Fortescue, 1896).Meanwhile, the British Parliament passed the Habeas Corpus Act,
1679 which muddled the issue. The Act provided protection to everyone against illegal
apprehension, confinement or removal to a foreign country. Now there was legal guarantee
of the rights of the individuals, even to Africans. There was, therefore, an ambiguous
situation regarding the status of Negroes because Navigation Acts along with Solicitor
General’s decision and Habeas Corpus Act were standing at quite opposite poles.

However, the slaves decided to get redressed their freedoms under the Habeas
Corpus Act, 1679. Various habeas corpus petitions (Freedom Suits) were filed by slaves
for recognition of their valuable rights, challenging so-called right of property in them. The
majority of the courts decreed the petitions. It is most interesting to write that before
passing of the Act1679, there were diverse rulings of the courts available regarding the
legality of the slave trade and slavery. For instance, in the most famous Cartwright’s case,
the court ruled that English law could not recognize slavery because England was too pure
an air for a slave to breathe in. Formal legalization of English ownership of Africans was
announced in 1677 in the King’s bench case titled Butts versus Penny (1677) which
categorically ruled that Africans are only merchandise and they be treated as goods or
commodity. Case laws on two different views were present on the record. But the Africans
fought for their rights of freedom just after the passing of statute of Habeas Corpus Act,
1679.

The history then saw a legal battle in Britain for the emancipation of slaves who
were exploited by their masters. The same ambivalent situation was again seen at the hands
of conflicting rulings of the court. The Buttscase supra was immediately followed by a
number of court decisions such as Noel versus Robinson in 1687; Chambers versus
Warkhouse in 1693; and Gelly versus Cleve in 1694, all of which upheld the legitimacy of
property in Africans. In Pearne versus Lisle case (1749), the Lord Chancellor Hardwick
despite the Habeas Corpus Act, describing the utter dehumanization of African slaves,
ruled that African slaves were, indeed, chattels as far as English law was concerned and a
slave is as much a property as any other thing. Conversely, various decisions were
announced in favor of emancipation and anti-bondage. In Smith versus Gould case(1706),
the chief justice, Sir John Halt, ruled that in common law no man could have property in
another and that law took no notice of Negroes being different from other men. In Smith
versus Brown & Cooper case, again Sir John Halt ruled that a slave became free as soon
as he arrived in England and one may be a villain in England but not a slave. In the case of
Shanley versus Harvey case, the Lord Chancellor following the rulings of Cartwright’s
case (1569) and Smith’s case (1706), ruled that as soon as a man sets foot on English
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ground, he is free, with further adding that a Negro may maintain an action against his
master for ill-usage, and may have a habeas corpus if restrained of his liberty. This
judgment clearly explained that exploitative service/ labor from a Negro is categorically
outlawed. In the famous Somerset versus Stewart case (1772), the Lord Mansfield settled
two thin points of English law; a master could not seize or remove a slave from the realm
against his will, and a slave could secure a writ of habeas corpus to prevent that removal.
This judgment declared chattel slavery as unsupported by the common law and decided
that the state of slavery is of such a nature that it is incapable of being introduced on any
reasons, whether moral or political, but only by positive law. After various judgments
pronounced against slavery and slave trade, the common law also unsupported the same,
particularly after the famous judgment of Somerset case which evidenced to be the
precursor in the abolitionist movement. This legal see-saw of various judgments was a
struggle to validate or invalidate the exploitative labor from slaves.

Although the British government was convinced by the demands of abolitionists
but did not intend to abolish slavery and slave trade instantaneously. William Pitt, the then
prime minister, sensing the issue, established a Committee of Privy Council for Trade and
Foreign Plantation, to examine the question of slave trade thoroughly. The Committee
failed to present its report within requisite time due to uncertain situations to abolish
slavery. William Pitt engaged William Wilberforce to raise and debate on the issue in the
House of Commons (John Piper, 2006 and John Pollock, 1977). On May, 1788, the very
first parliamentary debate on the issue was occasioned. It was quite unexpected that
notwithstanding the gravity of the issue, no one on the floor debated seriously on the
abolition of the slave trade, rather debated on the regulation of the slave trade as the abuses
perpetrated on the ship board were not considered humane, although the original agenda
was to condemn this outrageous traffic which ought not to be regulated but wrecked
completely. The reason behind not to abolish slave trade altogether was the vested interests
of many stakeholders who were involved in making money through slave trade and slavery;
this fact prevented them to debate in the House for its abolition unreservedly.

IV. Abolition of Black Slave Trade and Slavery in the US

Christopher Columbus was the first to bring Africans to the New World in 1492.
Thereafter, the African slaves were regularly brought to the US for cheaper labor. So
slavery was considered a legal institution in the US. In 1640, an African slave, John Punch,
was sentenced by the Virginia Court for an attempt to flee from his service (General Court,
Virginia). In 1641, Massachusetts was the first British colony to sanction slave trade
through legislation. The US Constitution did not prohibit importation of slaves in clear
words (Article 1). The slaves were transported to the Southwest of the country for cotton
plantation. Supporters of slavery considered the institution as a necessary evil. Like the
Europe as discussed previously, the abolitionism movements also started in the US to end
trans-atlantic slave trade. The North states abolished slave trade and slavery; but the South
states were continuing with them. The Northwest Ordinance, 1787 was the first legislation
prohibiting slave trade and slavery in the territories northwest of the Ohio River; but the
territories of south of Ohio River authorized the same. It practically divided the Ohio River
between the slave states and free states geographically. An American Colonization Society
(ACS) was established in the 1820s for repatriation of black Americans to Africa. The US
Congress passed legislation intituled the Slave Trade Act, 1794 which banned constructing
of ship-structures for salve trade. The latter Acts of 1800 and 1803 banned importation of
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slaves in the North. Thereafter, the Prohibiting Importation of Slaves Act, 1807
categorically prohibited the slave trade and slavery throughout the US.

V. Peace Treaty of WW-I and Abolition of Slave Trafficking

The U.K. and U.S. had passed their respective laws for the abolition of slave trade
and slavery. Thereafter, the World War-1 broke out which lasted from 1914 to 1918.
Almost all signatories of the General Act of Brussel were parties to the said war, either on
the Allies’ side or the Central Power’s side. In 1919, the said Act together with the Berlin
Act, 1885 was abrogated by the victorious Allies and replaced by the Convention Revising
the General Act of Berlin, 26™ February, 1885, and the General Act and Declaration of
Brussels, 2" July, 1890, signed at Saint German en Laye, on 10" September, 1919. The
signatories undertook to endeavor to secure the complete suppression of slavery in all its
forms and of the slave trade by land and sea. The Treaty1919 concentrated generally on
commercial fairness measures between the parties, but also clearly forbidden the slave
trade and slavery in all its forms. So the new peace treaty included the issue of slavery and
slave trade in it.

The issue of white slave trade arose in the Europe and US in the late 19" and early
20™ century. The 19" Century was marked as the age of enlightenment and this caused the
US and UK as the modern states. The prostitution was considered a working class
profession therein. However,the account of white slave traffic is grounded in the issue of
venereal disease(Jean Allain, 2012).In the mid of 19" century, the number of white women
engaged in sex work grewin the colonies(Eileen Scully, 2001). The women from Western
Europe and US, brought by some organized network, began to work as prostitutes. The
British armed forces were found to be infected with some venereal disease of sexually
transmitted which caused devastation in the British troops engaged in colonial
projects(Jean Allain, 2017). The British forces became morally and physically ashamed.
This issue further turned into a hot debate of legal abolition of white slave trade, sexual
slavery and prostitution consequently. Further, these organized groups procured English
girls for prostitution in France and Belgium as well which fact came on record after the
publication of Alfred Dyer’s ‘the European Slave Trade in English Girls’ in 1880 in
London. The scandal revealed that girls under the age of 21 years from the UK had been
procured on false documents for sexual work in France and Belgium(Jean Michael
Chaumont, 2011). This migratory prostitution led much anxiety among the Europeans
because the exploitation of white women alone was embarked; leaving unchallenged the
victimization of non-white women. However, prostitution was not considered as illegal in
that period.In 1862, a Committee was formed to inquire into the matter. On its
recommendation, the British Parliament passed the first Contagious Diseases Act, 1864,
which allowed police officials to arrest any woman suspected of being prostitute in certain
ports and army towns. The Act1864 did not prohibit prostitution, rather legalized the same.
The Ladies National Association for the Repeal of the Contagious Disease Act was
established in 1869 and succeeded in the repeal of the said legislation in 1886, but
prostitution was still in practice being legal. For the implementation and enhancement of
the laws for the suppression of criminal sin and public immorality, the National Vigilance
Association (NVA) was formed by some British activists in August 1885. The NVA was
concerned much for the suppression of prostitution.

Various international instruments and domestic laws were approved by the UK
and US. The US adopted Mann Act; while the UK had to amend its criminal law for severer
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punishments of the offence and a Criminal Law Amendment Act, was passed on 14™
August, 1885. The Act 1885 enhanced the age of consent from 12 to 18 years; defined the
penalties for sexual offences against women and minors; and strengthened the existing
legislation against prostitution.On 21%%-23June, 1899, the NVA convened the very first
International Congress on the White Slave Trade. Two main points i.e. inclusion of penal
measures and conclusion of international treaty were decided to follow. The alarm that
white women and girls were being vended out into sexual slavery to non-white men led to
develop international law on the subject. The tragedy of sex trafficking in women for the
purpose of sexual exploitation began to attract attention. So the International Conference
on White Slave Traffic was convened on 15™ July, 1902. Under the direction of the said
Conference, four Commissions related to Legislation, Administration, Drafting, and
Jurisdiction & Procedural matters were formed. The Commissions submitted their
respective reports in the next plenary meeting of the Conference, and a plenary question
regarding the definition of the term ‘white slave trade’ was raised.

On 18™ May, 1904, the International Agreement for the Suppression of the White
Slave Traffic was signed which came into force on 18" July, 1905. Publication of porn
literature was one of the reasons to boost up the indulgence of women and girls into the
field of prostitution. It was required to put limits on what publications express. Initial steps
were taken by the Britain in its domestic legal framework and enacted the Obscene
Publication Act, 1857. For the first time, the sale of obscene material was declared as
statutory offence. In the United States in 1873, a similar Bill was passed by the Congress
titled as the Comstock Act whereby any person who knowingly mailed or received an
obscene publication should be sent to jail up to ten years. On 18" April, 1910, a meeting
was convened for discussion on agendas of suppression of obscene literature and Draft
Convention 1902. At the same date, the second agenda of suppression of obscene literature
was also approved. An Agreement for the Repression of Obscene Publication, on 4" May,
1910 in Paris which, later on, was given the name of the Agreement for the Suppression of
the Circulation of Obscene Publication.

In the same year, the US also jumped into the legal fight against the white slave
trade. The progressive era of the 19" and 20™ centuries changed the behavior of the US.
The US previously was facing the issue of prostitution, particularly prostitution through
trafficking. It was permitted to have legally protected areas of prostitution. In order to cope
with the issue, first federal legislation on the subject was the Act of 3¥March, 1875. It
prohibited the importation of the alien prostitutes. The next legislation was the Act of
39March, 1903. Another legislation was the Act of 20"February, 1907, with addition of
the words ‘or for any other immoral purpose’.

The last and famous legislation on the subject is the White Slave Traffic Act (also
called the Mann Act) was passed as Federal Law, on 25" June, 1910 to suppress forced
prostitution. The Act declared it a felony, if anyone is engaged in inter-state or foreign
commerce transport of any woman or girl for the purpose of prostitution or debauchery, or
for any other immoral purpose, whether with or without her consent. The outbreak of WW-
I compelled the international community to think over the establishment of a common body
which could have the force to enact universal legislations for the world issues. This led to
the establishment of modern period of international law wherein the League and the UN
did the needful.
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The League was pleased to solve the social problems and stepped into establishing
a specialized agency as ILO to deal with labor issues, particularly the forced labor; and
introduced International Labor Standards (ILS). The preamble of the ILO categorically
related peace with social justice, and labor exploitation could lead to demise of such
peace.The League convened an International Conference in the year 1921 on White Slave
Trade as a continuation of already ongoing dialogues on the issue. The Conference
unequivocally decided to pass a multi-lateral treaty for the rights of women and children,
supplementary to the White Slave Traffic Conventions. Resultantly, the very first treaty to
address trafficking under the auspices of the League namely the International Convention
for the Suppression of the Traffic in Women and Children, was officially adopted on 30™
September 1921. A Temporary Slavery Commission of authorities was constituted by the
League on 12"June, 1924 which proposed a comprehensive international legislation on the
issue upon which the League approved the Convention to Suppress the Slave Trade and
Slavery, commonly known as the Slavery Convention on 25" September, 1926. In three
consecutive meetings chaired by M. Limburg (Netherlands) starting from 9 - 11,
October, 1933, International Convention for the Suppression of the Traffic in Women of
Full Age was agreed upon, which entered into force on 24" August, 1934.The WW-II
lasted for the period 1939-1945 and the League could not convene any conference for the
purpose of legislating any international treaty, as all the major countries of the world were
participating in the War. At the end of the WW-II, the League was replaced by the UN on
24" October, 1945.

Soon after its establishment, first concern of the UN was to codify the
international law in order to fulfill the obligations of its Charter. On 21t November, 1947,
the General Assembly approved for the creation of an International Law Commission
(ILC), in resolution No. 174. At its inaugural Session, the ILC surveyed the international
law with a vision to select subjects for codification(H.F. Van Panhuys and others, 1968).
The UN convened a conference on 30" April, 1956 by resolution No. 608 (XXI), approved
the Supplementary Convention on the Abolition of Slavery, the Slave Trade and
Institutions and Practices Similar to Slavery, on 7" September, 1956. The start of 21
century can be rightly marked as the century of suppression of transnational organized
crimes which paved a new era in the international co-operation. The character changed
from organized crimes to transnational organized crimes(Yuriy A. Voronin).The UN,
being the international body having wide-ranging mandate and international constituency,
raised to provide the most appropriate forum for promoting a common global action to
combat transnational organized crime and adopted the Convention against Transnational
Organized Crime, on 15" November, 2000. The 19" century’s transatlantic slave trade
offence had now evolved into transnational organized crime of human trafficking into 21
century. It took more than two centuries to evolve the definition of human trafficking. After
years of negotiations among member states, the UN adopted the Protocol to Prevent,
Suppress and Punish Trafficking in Persons, especially Women and Children
supplementing the Convention against Transnational Organized Crime, on 15" November,
2000, which entered into force on 25" December, 2003.

The Protocol established the wvery first international definition of human
trafficking. In order to complete the offence, three divergent components must converge
accordingly. The most important in the definition is the third component i.e. the
Exploitation. The term exploitation includes in the definition is both as labor exploitation
and sexual exploitation. The Protocol contains all those specific acts which are described
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in earlier international legal instruments. It includes prostitution, forced labor, slavery,
slavery like practices, serfdom, servitude, debt bondage, forced marriage etc. which were
separately dealt with in different earlier treaties. Although the Palermo Protocol is the
landmark treaty on the subject of human trafficking but the international framework is
evolved to conclude the Protocol as far back as 1815 which ended in the current framework
on human trafficking. So the Protocol can be seen as a part of a sequence of instruments
that deal with human trafficking and related activities, in particular slavery which reflect
the simple fact that both human trafficking and its legal responses have been evolving for
a very long time(UNODC 2004). That is why the savings clause of the Protocol provides
that it does not affect pre-existing rights and obligations in terms of existing international
law including international humanitarian law and international human rights law. The
UNODC'’s Legislative Guides recommends domestic legislators to appraise customary
international law and other relevant instruments in developing national legislation.

V1. Conclusion

The journey of abolition of black slave trafficking began from Cartwright case in
1569, then enacting the Habeas Corpus Act, 1679 and ended with the treaty of Saint
Germane en Laye in 1919. Similarly, the legalized profession of prostitution was made
illegal by the international community by enacting various international instruments.The
enactment of a number of laws on the subject ultimately concludes that the trafficking in
persons the word trafficking was used in the international law for the first time; trafficking
in children of both sexes was addressed; even attempts of trafficking were made penalized;
age of majority was declared as 21 years; abolition of slavery and slave trade were
addressed in a single treaty; ILO made its first treaty on forced labor which is considered
analogous to slavery; consent of even women of full age was made immaterial. However,
the advent of the UN marked the true development of international law on the subject
wherein the Palermo Protocol was enacted as a special legislation to combat human
trafficking internationally. The Palermo Protocol defines the offence as an exploitation of
the victims and nothing else; hence, providing a classical moves of the offence from the
ownership of black people to exploitation of any person. The ownership rights over the
humans by the humans were outlawed; but none can change the human nature in taking
advantage of the other human being, so the slave trade emerged with the other face i.e.
trafficking in persons by transforming ownership into exploitation.
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